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Squeezing out Private Health Plans
Robert A. Book, Ph.D., and Kathryn Nix

The Senate health care bill passed on December
24 does not contain an explicit “public option.” It
does, however, still include provisions that could
put private health plans out of business. Specially,
the bill would: 

• Give federal regulators the power to define min-
imum benefit packages; 

• Specify by law the minimum amount that health
plans must spend on medical claims; and 

• Impose new taxes that will not count toward
those minimums. 

These three particular provisions could combine
to make it impossible for private health plans to
simultaneously meet all of the bill’s requirements,
thereby allowing appointed officials, by accident or
intention, to create regulatory “squeeze” that could,
if taken far enough, put private health plans out of
existence. This might make a government-run pub-
lic “option” appear necessary to respond to an arti-
ficially created “crisis.”

The Three Regulations at Issue

1. Excise Tax on “Cadillac” Health Plans. The
bill imposes a 40 percent excise tax on health plans
with total premiums (including both employer
and employee shares, if applicable) that exceed cer-
tain limits—initially $8,500 for single plans and
$23,000 for family plans.1 

These thresholds would be indexed to consumer
inflation, not health insurance premiums, so if pre-
miums continue to rise faster than inflation (as they
have over the past four decades), more and more 

Americans would find that their health plans are
subject to this tax.2 

The tax would apply to the amount by which pre-
miums exceed the threshold, and though it would
formally be paid by the insurer, this “excess pre-
mium tax,” like sales taxes, would be passed on to
the consumer in the form of even higher premiums.

2. Federally Defined Minimum Medical Loss
Ratio. The bill also specifies a minimum medical
loss ratio (MLR) of 85 percent.3 This MLR requires
insurers to spend at least 85 percent of the premi-
ums they collect to pay claims to health care provid-
ers; leaving no more than 15 percent for taxes,
administrative expenses, and directly provided ser-
vices such as chronic disease management. 

If medical costs turn out to be less than 85 per-
cent of premiums, insurers would be required to
rebate the difference to their policyholders. However,
they might prefer to increase their medical expendi-
tures, which—because the spending requirement is
expressed as a percentage—would allow them to
keep more profit (measured in absolute dollars,
rather than as a percentage).

3. Federally Defined Health Benefits. The bill
directs the Secretary of Health and Human Services
to issue regulations defining specific benefits for all
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health plans.4 While the bill does require coverage
of broad categories such as “hospitalization” and
“physician services,” it directs the secretary to define
what those terms mean and what specific services
would be covered under what conditions.1234

The bill also requires a few specific services. For
example, the U.S. Preventative Services Task Force
(USPSTF) now makes recommendations on what
preventive care should be offered to patients, rank-
ing “recommended” services as an “A” or a “B” and
services that they do not recommend or recom-
mended against as an “C” or “D,” respectively.5 

Under the Senate bill, these recommendations
would carry the force of law, and coverage of any
service rated “A” or “B” would be required without
any deductible or copay. The power to make these
determinations would fall in the hands of members
of this panel who are not held accountable to the
voters and are free to promote their own agendas
and change their recommendations every year.

Setting a Maximum on Premiums. By establish-
ing both an excise tax on high-value health plans
and a minimum MLR, the bill creates an implicit
maximum legal premium that insurers can charge.
With an 85 percent MLR and a 40 percent excise tax
on the “excess” premiums, simple algebra shows
that if the premium exceeds 1.6 times the taxable
threshold, then it is impossible for insurers to both
meet the required medical loss ratio and pay the
excise tax. 

This implies a maximum legal premium of
$13,600 for single policies, assuming an $8,500

threshold. At that level, the premium would be
entirely consumed by claims and the excise tax,
leaving the insurer no funds to pay other taxes or
administrative costs, let alone profit.

Of course, in reality it would become impossible
to break even at a much lower premium, since
there are additional taxes and there are always
some administrative costs. The bill imposes an
“annual fee” tax on health insurers based on mar-
ket share, and most states impose premium taxes
(usually around 2 percent) and other non-avoidable
expenses for regulatory compliance.

Suppose the “annual fee” tax works out to $50
per covered person (this is an approximation for
2016, when the tax will be $10 billion and the CBO
estimates about 200 million people will be covered
by private insurance6) and administrative costs are
$500 per person (similar to the current values for
both Medicare and private plans7). This adds $550
per person to the expenses of the insurer. 

In that case, the 40 percent excise tax and the
$550 in expenses combined must make up no more
than 15 percent of the premium to meet the
required MLR. This implies a maximum attainable
premium of $11,400, of which $9,690 must be
spent on claims. By adding, for example, a fairly
typical 2 percent state premium tax, and still assum-
ing no other costs, the maximum premium drops to
$10,555, and the maximum amount the insurer can
spend on medical claims becomes $8,972.

Notice that every increase in taxes or administra-
tive expenses decreases the amount legally “left over”
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to pay medical claims. Each increase of $1 in taxes
or other expenses requires a reduction of $6.67 in
medical claims. In addition to limiting profit and
administrative costs, the bill would put an even
more restrictive limit on how much insurers could
spend to cover their beneficiaries’ medical costs.
Spending more on benefits could put insurers out
of business.

What Happens When the “Floor” Is Above the
“Ceiling”? While the excise tax and the MLR com-
bine to set a maximum amount insurers would be

able to spend on benefits, the Secretary of Health
and Human Services is directed to specify a benefits
package, which would imply a minimum level of
health care spending. Since they are determined
separately, the minimum required amount could
exceed the maximum.

Currently, many states have mandated benefits
that must be covered by all health plans in that state.
These mandates are estimated to add 20 to 50 per-
cent to premiums, depending on which mandates
are included in a given state.8 
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How the Senate Health Care Bill Would Eliminate High-End Plans
The combination of minimum-payout mandates and an excise tax would effectively eliminate many high-end health plans 
because insurers would lose money on policies once premiums reach a certain level. If the required minimum benefit 
package pushes costs above that level, private health plans could be eliminated entirely.

Sources: Patient Protection and Affordable Care Act of 2009, H.R. 3590, 111th Cong., 1st Sess., Sections 9001 and 9016, and author’s calculations. 
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The experience in these states is instructive: Typ-
ically, providers ask the state legislature to require
that their services be included so as to increase
demand for those services. The Senate bill would
make benefit mandates even more pervasive by
granting nearly unrestricted authority to appointed
executive branch officials to mandate an entire ben-
efits package, which may be expanded every year
without further action by Congress.9 

With every political incentive to increase benefits
and little or no pressure to say no, it is quite likely—
if not inevitable—that the required benefits would
soon cost well above the maximum allowed by the
taxes and the required medical loss ratio. In addi-
tion, limits on deductibles and copayments would
increase use and, therefore, the cost of any particu-
lar benefits package.

Whether as the unintended result of a desire for
ever more comprehensive coverage or a deliberate
attempt to put private health plans out of business,
this bill would likely result in a minimum benefit
package cost that is high enough to make it literally
impossible for private health plans to break even, let
alone make a profit. 

This would require average claims of $8,972 or
more by 2016, which is only 17 percent higher than
2008 per capita health spending and well below the 

project per capita spending for 2016.10 If private
insurers could not both satisfy the new regulations
and stay solvent, this would provide “justification”
to institute a government-run public plan. 

And if adding benefits did not do the trick,
federal lawmakers and regulators could always
add “exchange participation fees” or something
similar, to cover their costs, which would burden
private insurers even more—because every dollar
of additional fees would bring plans $6.67 closer
to insolvency.

The Complete Elimination of People’s Ability to
Choose Private Health Plans. Though it may seem
unlikely today that regulators would deliberately put
all health plans out of business, the Senate health
care bill provides ample authority for this scenario
to develop without further congressional action. 

By putting an inflexible ceiling on how much
insurers can spend on medical costs and how much
they can charge in premiums—without any limit on
what cost they could be required to incur—this leg-
islation opens the door to the complete elimination
of people’s ability to choose private health plans.
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